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ABSTRACT 

This paper investigates the impact that the UNCITRAL Model Law on Cross-line Insolvency has had 

on India in the light of the central issues much of the time associated with transnational liquidations. 

Regardless of the distinctions that it has gotten, the Model Law has been taken on in just 19 nations 

over the most recent 15 years and that too in various ways. On the off chance that the amount of 

adoptees and the genuinely contingent confirmation of the Model Law's arrangements watches out for 

a deficiency of generally speaking energy for embracing the Model Law, what are the purposes for 

this? The paper closes by seeing whether the UNCITRAL Model Law now has a future in supervising 

cross-line liquidations. 

 

INTRODUCTION 

The speedy improvement of the overall economy has incited all over worldwide trade and 

this augmentation of worldwide trade has conveyed with it extending possible results of 

cross-line obligation techniques. In its most un-troublesome construction, Cross Border 

Insolvency could remember obligation methods for a solitary country with its banks arranged 

in another country/country of course in the most confusing of cases it could incorporate 

assistants, assets, exercises and advance supervisors in numerous nations.
1
 

                                                      
1
  MOHAN, S. Chandra. Cross-border Insolvency Problems: Is the UNCITRAL Model Law the Answer?. 

(2012). International Insolvency Review. 21, (3), 199-223. Research Collection School Of Law. Available at: 

https://ink.library.smu.edu.sg/sol_research/1145  
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One of the most basic features of worldwide obligation guideline is the shortfall of genuine 

plans either formal or relaxed to oversee insolvency that abuses the public. Development and 

improvement of by and large exchange have gone with focuses, for example, the choice of 

guideline and the disputes that could arise in states of adversarial common guidelines, a huge 

idea concerning the overall economy.
2
 Associations may be related with more than one ward 

either by new credit managers that could press claims or by having assets or branches in more 

than one country which in this way would achieve orders that may be passed in different 

genuine domains achieving extra complexities in necessity and verification.
3
 

In the above appearance, the issue of Cross Border Insolvency addresses a real test for India. 

There are deficient with regards to plans in the Indian standard guideline framework to enable 

the Indian courts to see and maintain the opportunities and instances of the new leasers and 

the judgment passed by the courts in the new ward. Generally speaking there are no courses 

of action in the ongoing liquidation guideline or in any approvals in India to oversee Cross 

Border Insolvency cases.
4
 In the brilliance of the above said conditions it has been solidly 

recommended that India should embrace the Model Law on Cross Border Insolvency which 

would be an ideal technique in the ceaseless circumstances.
5
 

The UNCITRAL Model Law on Cross-border Insolvency 

Following a argument on the creating importance of cross-line chapter 11 issues in 1992, the 

United Nations Commission on International Trade Law (UNCITRAL)
6 moreover, the 

International Association of Restructuring, Insolvency and Bankruptcy Practitioners (INSOL) 

examined the need to have overall co-technique on cross-line obligation issues. Two joint 
                                                      
2
 MOHAN, S. Chandra. Cross-border Insolvency Problems: Is the UNCITRAL Model Law the Answer?. 

(2012). International Insolvency Review. 21, (3), 199-223. Research Collection School Of Law. Available at: 

https://ink.library.smu.edu.sg/sol_research/1145  

3
  www.uncitral.org 

 

4
 MOHAN, S. Chandra. Cross-border Insolvency Problems: Is the UNCITRAL Model Law the Answer?. 

(2012). International Insolvency Review. 21, (3), 199-223. Research Collection School Of Law. Available at: 

https://ink.library.smu.edu.sg/sol_research/1145  

5
  www.uncitral.org 

6
 UNCITRAL was established by General Assembly Resolution in 1966 and consists of 36 member states. In 

addition a number of observer states and governmental and private international bodies were present at its 

meetings.  

http://www.uncitral.org/
http://www.uncitral.org/
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overall colloquia 
7 were subsequently held in 1994 and 1995 to examine issues on which 

there had every one of the reserves of being sufficient arrangement. 

Upheld by these new developments, UNCITRAL began an endeavor to draft a model 

guideline on cross-line insolvency. 72 states, seven between regulatory affiliations and ten 

non-authoritative affiliations took part in the working social event that analysed a draft model 

guideline some place in the scope of 1995 and 1997. 
8
 The Model Law was embraced by 

UNCITRAL at its 30th gathering on May 30, 1997, no matter what the Working Group not 

having completed its review of the draft of the Model Law and observing in its January 1997 

social event report that "it would have wished to have some additional time accessible for 

finishing its draft".
9 The Model Law was adopted by the UN General Assembly in December 

1997. 

KEY PROVISIONS
10

 

The Model Law revolves around four sections recognized as key parts for the lead of Cross 

Border Insolvency cases: Access, Recognition, Relief (Assistance) and Cooperation 

1.  Access 

This plan gives the representative of new insolvency systems and the moneylenders a right of 

permission to the courts of an initiating state to search for help to pick and endorse a 

                                                      
7
 Report on UNCITRAL-INSOL Judicial Colloquium on Cross-Border Insolvency, U.N. GAOR, 28th Session. 

Note by the Secretariat 1 10, U.N. Doc. A/CN.9/413 (1995) [hereinafter „Secretariat Insolvency Report’]  

8
 Jenny Clift, in the Foreword to the 1st edition of Look Chan Ho (Ed.), Cross-Border Insolvency : A 

Commentary on the UNCITRAL Model Law, (Global Business Publishing Ltd : 2006, UK). The writer was a 

member of the working group and participated in its deliberations on behalf of Singapore.  

9
 Report of the Working Group on its work at its 21st Session (New York, 20-31 January 1997) A/CN.9/435, 

paragraph 16. The Working Group‟s report noted at paragraph 14 that it “did not have time to review the draft 

articles that had been prepared pursuant to its consideration”. It had expected to return for a final session in 

October 1997 to complete its report, but that was not to be as the incomplete draft was adopted by UNCITRAL 

in May 1997. The recollection of Berends, the Netherlands representative on the Working Group, appears to be 

different from mine. According to him the Working Group decided to present its incomplete report to 

UNCITRAL “hoping the draft would be finished by the time the Commission met” : Andre J. Berends, “The 

UNCITRAL Model Law on Cross Border Insolvency: A comprehensive review”, 6 Tulane Journal of 

International Comparative Law (1998) 309 at 318. This is not supported by the Report of the Working Group as 

indicated above. However, it seemed to have been accepted by delegates at the UNCITRAL‟s 30th Session in 

May 1997 that the US was the prime mover in getting the incomplete model law speedily adopted by 

UNCITRAL. However, the US itself did not adopt the model law until 2005, some eight years later.  

10
 Can be seen at www.uncitral.org 
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specialist of the close by strategies, being driven in a laying out state, to search for help 

somewhere. 

2. Recognition 

One of the basic objectives of Model Law is to spread out dealt with frameworks for 

affirmation of qualifying new strategies to avoid drawn-out guideline and to outfit 

confirmation concerning decision to see. These middle game plans accord affirmation to 

orders gave by new courts beginning qualifying methodology and naming the new specialists 

of those systems gave it satisfies decided demand.  

3.  Relief 

The crucial norm of model guideline is that the easing considered significant for the exact 

and fair lead of Cross Border Insolvency should be available to help the new courts. By 

deciding the lightening that is open, the Model Law imports the consequences of new 

guideline in to the obligation plan of the establishing states.  

4. Co-movement and Co-arrangement 

The Cooperation between the courts and new specialist and among new and close by 

delegates is moreover endorsed. The courses of action addressing coordination of 

synchronous strategies intend to support decision that would best achieve the objective of the 

two methods, whether close by and new techniques or different new systems. 

Nature  
11 

As straightforwardly portrayed by UNCITRAL, the Model Law was supposed to "help States 

to equip their commitment rules with an undeniable level, fit and fair system to address much 

more really cases of cross-line”.
12 Along these lines, the UN Resolution in December 1997 

recommended that, in assessing their rule, States give "exceptional thought" to the Model 

                                                      

11
 Published in the UN official languages of Arabic, Chinese, English, French, Russian and Spanish. There is 

abundant literature on the Model Law. See for example Andre J Brends, (n 17); Look Chan Ho (ed.), Cross-

Border Insolvency : A Commentary on the UNCITRAL Model Law, (Global Business Publishing Ltd : 4th edn., 

2012); John A.E.Pottow, (n 8);Jenny Clift (n 28).  

12
 See the UNCITRAL website at 

http://www.uncitral.org/uncitral/en/uncitral_texts/insolvency/1997Model.html.  
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Law.
13 The Model Law is a short document involving only 32 articles and joined by an 

illustrative Guide to Enactment.
14 That it contains rather most of the way and general courses 

of action permitting States to encourage the four principles has been said to add to its 

charm.
15

  

Article 1(2) of the Modern Law permits a State to stay away from the movement of the 

Model Law, any uncommon component, for instance, a bank or protection organization, that 

may probably a "remarkable insolvency layout ”.
16 The support for the evasion of such 

substances is that their obligation could require the security of the interests of endless 

individuals. 

Article 3 states the right of a State to regard its arrangement or other game plan 

responsibilities should there be a conflict between the settlement and the Modern Law. It 

conveys the norm of the inimitable nature of overall settlement responsibilities of a state.
17

 

Article 6 further appreciates the public system exception in that it gives that a state court 

could decline to "make a move directed by this Law expecting the development would be 

plainly in opposition to the public arrangement" of the State. The Article doesn't depict 

"public system" as "the chance of public course of action is grounded in open rule and may 

change beginning with one State then onto the following".
18 

                                                      
13

 72 Plenary Meeting on 15 December 1997, item Agenda 57, available at http://daccess-dds- 

ny.un.org/doc/UNDOC/GEN/N98/764/77/PDF/N9876477.pdf?OpenElement (accessed on 15 May 2012).  

14
 See http://www.iiiglobal.org/component/jdownloads/viewdownload/636/5231.html. 

15
 Bob Wessels, Bruce A Markell and Jason J. Kilborn, International Cooperation in Bankruptcy and Insolvency 

Matters (Oxford University Press 2009), para 8.2.1.4, page 250.  

16
 Paragraphs 60-61, UNCITRAL’s Guide to the Enactment of the Model Law 1997 available at 

http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf (accessed on 16 May 2012). UNCITRAL 

accepted that for these reasons, “the insolvency of such types of entities is in many States administered under a 

special regulatory regime” which the Model Law should respect.  

17
 Para 76, UNCITRAL’s Guide to the Enactment of the Model Law 1997 available at 

http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf (accessed on 16 May 2012).  

18
 Para 86, ibid. Para 87 of the Guide gives a more detailed explanation : “In some States the expression "public 

policy" may be given a broad meaning in that it might relate in principle to any mandatory rule of national law. 

In many States, however, the public policy exception is construed as being restricted to fundamental principles 

of law, in particular constitutional guarantees; in those States, public policy would only be used to refuse the 

application of foreign law, or the recognition of a foreign judicial decision or arbitral award, when that would 

contravene those fundamental principles.  
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The amount of adoptees 

As of September 2012, north of 15 years after UNCITRAL formally embraced the Model 

Law, only 18 countries and 1 British abroad area have taken on it.
19 Despite the hasten to 

help the Model Law at the UNCITRAL meeting in May 1997
20

, only 7 states took on the 

model guideline some place in the scope of 1997 and 2003. In December 2004, the UN 

General Assembly additionally requested that all States "keep on contemplating execution of 

the Model Law on Cross-Border Insolvency."
21

 The quantity of states that like Greece have 

felt compelled to do accordingly, as a part of their commitment reconstructing process, is an 

easily proven wrong request. A couple of Asian countries like Japan and South Korea might 

have been impacted by the IMF sponsoring help which was joined to corporate remaking and 

gathering of cross-line insolvency guidelines.
22

 at the hour of writing in September 2012, no 

country has taken on the Model Law after Greece did as such in 2010. 

The conviction that the gathering by the US and Great Britain in 2005 and 2006 "could 

uphold gathering by a greater circle of countries" has basically not showed up. Believes that 

states may be impacted "into vanquishing their uncertainty of the Law's worth" expecting 

different fiscally immense nations took on the Model Law were similarly not appreciated. 
23 

Even more basically, Germany, Brazil and the Asian financial goliaths of China 
24

 and India 

have not gotten on.  

                                                      
19

 The states are Eritrea (1998), Japan, Mexico, South Africa(2000), Montenegro (2002), Poland, Romania (2003), Serbia(2004), British 

Virgin Islands, United States of America (2005), United Kingdom, Korea, Colombia, New Zealand (2006), Slovenia (2007), Australia 

(2008), Mauritius, Canada (2009) and Greece (2010).  

20
 The Working Group had indicated that its work was incomplete and that it needed more time to finalise its report : Report of the Working 

Group on its work at its 21
st 

Session (New York,20-31 January 1997) A/CN.9/435. See also comment in footnote 17, ibid.  

21
 Resolution of the General Assembly at its 65

th 
Plenary Meeting.  

22
 The New Zealand Law Commission‟s expectation that New Zealand‟s trading partners would for this reason adopt the Model Law 

proved wrong : New Zealand Law Commission Report on Cross-Border Insolvency”, Report 52 (February 1999), para 98 and 113, available 
at www.nzlii.org/nz/other/nzlc/report/R52/R52-Select.html.  

23
 Professor Fletcher had hoped that a an early example set by a critical mass of commercially important states might provide some sort of 

“moral leadership in setting global standards” in cross border assistance : Ian Fletcher (n38) 486-487.  

24
 China is unlikely to join the band as it has already enacted a new Enterprise Law 2007 which makes no mention of the Model Law. 

Article 5 permits the recognition and enforcement of foreign insolvency proceedings but on the basis of reciprocity.  
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A connection with the gathering speeds of different other Model Laws was similarly made. 

On account of nothing else, it may be an indication of the importance that States join to a 

model guideline on cross-line obligation. No ifs, ands or buts, by far most of the other Model 

Laws seem to have a higher take up rate than the Cross-Border Insolvency Law, despite the 

last choice's suggested importance to worldwide trade.  

Proposed clarifications behind the Model Law's confined 

accomplishment 

There are various reasons which may be suggested for the conspicuous aversion of countries 

not to take on the Model Law even somewhat. For a beginning, it's beginning and end with 

the exception of a strategy or show at any rate a proposed regulative text which doesn't ask 

social event or execution
 25

. Countries for the most part have a choice. Then again, flexibility 

to change the Model Law to the overall plan of guidelines could well have animated twisting 

design its approaches in spite of UNCITRAL's requesting not to hence do
 26

. Yet again in 

case the production of changes were unfeasible, countless the 19 countries that have 

embraced the Model Law with various changes could well not even have done accordingly. A 

common question against social occasion is the need to protect the power of a country to 

spread out its own rules, especially in regard of resources inside its own region and to 

manage these as per its own rules.
27

 

How genuine is the issue? 

It is suitable to see whether the issues said to be connected with cross-line liquidations of late 

are more clear than authentic, fundamentally as indicated by the viewpoint of State system 

makers and authorities. There determinedly are several exceptional events of bankruptcies 

which have had transnational interests now States should be persuaded that the measures of 

the cases and the issues brought up in those cases require quick, extended length 

                                                      

25
 The fact that a State may choose to enact as much or as little as it wants to, might be viewed as an “Archilles‟ heel” of this attempt at 

international harmonization” : Ian Fletcher, Insolvency in Private International Law, (2
nd 

ed., OUP 2005), paragraph 8.73,486.  

26
 Guide to the Enactment, paragraphs 12 and 21.  

27
 Considered but rejected by the New Zealand Law Commission on the ground that this would act as a disincentive to foreign investment : 

The New Zealand Law Commission Report (n 71) para 104-105. See also Bob Wessels, Bruce A Markell and Jason J.Kilborn, International 

Cooperation in Bankruptcy Matters, (OUP 2009) 250.  
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administrative game-plans of the nature imagined by the Model Law. The new overall money 

related crisis has moreover been said to have accomplished a more significant affirmation of 

the prerequisite for a worldwide objective framework,
28 but by then cross-line liquidation 

isn't new. Issues related with such cases appear to have existed for north of 700 years. As 

seen under the steady gaze of, Model Laws overseeing subjects other than obligation seem to 

have a higher affirmation rate than the Model Law on Cross-Border Insolvency 

notwithstanding the entirety of its suggested importance to overall trade. 

Pre-Model Law 1997 

Since the issue isn't new we ought to at first consider the requirement for States to adjust their 

guideline according to the Model Law. Most States may presently be happy with their 

ongoing guidelines or with nearby shows or game plans in respect of cross-line matters which 

have given acceptable courses of action whether or not there are issues raised by cross-line 

liquidations. An impressive parcel of these have existed under the watchful eye of the Model 

Law in 1997. 

1. Public Statutory Provisions
 29

 

New indebtedness orders and court designated regulators are generally seen in many States 

provided the new orders satisfy explicit necessities.
30

 n others, new part 11 orders are seen 

solely founded on correspondence. In many states, before an affirmation can be agreed to a 

new bankruptcy demand, it ought to be spread out that the seeing state doesn't have first class 

domain in regards to this present situation and the new judgment isn't against public 

methodology.
31

 There are furthermore countries where help or assist with being given to a 

                                                      
28

 Sean Hagan in the Foreward to Rosa M Lastra, Cross-Border Bank Insolvency, (Oxford University Press 2011).  

29
 Information in this part was obtained from an exhaustive survey that was done of cross-frontier recognition of foreign proceedings and 

practitioners in a large number of countries : Neil Cooper and Rebecca Jarvis, Recognition and Enforcement of Cross-Border Insolvency : A 

Guide to International Practice (John Wiley & Sons Ltd 1996). Since the survey, the law in some of the countries referred to above may 

have been changed because of new statutes, regulations and conventions. Further useful information is also available in Ian F. Fletcher (ed), 
Cross-Border Insolvency : Comparative Dimensions (The Aberystwyth Insolvency Papers),UK National Committee of Comparative Law 

(1990); Otto Eduardo Fonseca Lobo (ed). World Insolvency Systems : A Comparative Study, (Thomson Reuters Canada 2009).  

30
 For example, that there was a final order made by a court of competent jurisdiction and the order is applicable to assets in the State: 

India, South Africa.  

31
 Such as Israel, Nigeria, South Africa and Spain. 
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new court in demonstrated countries is unequivocally communicated in the law. 
32

 Finally, 

various countries award commencement of neighbourhood part 11 methodology in light of a 

new court demand.
33

 

2. International Treaties and Conventions  

Additionally, a movement of neighbourhood insolvency courses of action and settlements and 

shows have given consenting States a reason to oversee cross-line gives that could arise 

between them. A piece of these have been in presence for quite a while. These consolidate the 

Montevideo Treaty (1889) and the Bustamante Code (1928) including fifteen Latin American 

Countries, the Nordic Convention (1933) supported by Denmark, Finland, Iceland, Norway 

and Sweden and OHADA (1995), the French shortening for "Affiliation pour harmonization 

en Afrique du Droit des Affaires", being a plan of business guidelines and executing 

establishments embraced by sixteen West and Central African states which were past French 

territories.
34

 

Post Model Law 1997 

1. Rules, Regulations, Principles and Guidelines 

There has been a creating volume of neighbourhood cross-line or transnational standards and 

rules, commands, shows, plans, practice standards and rules on recommended methods since 

the Model Law showed up.
35

 Such drives are oftentimes established on regional or political 

                                                      
32

 As in Australia, Singapore, Malaysia, Jersey , Ireland ,Channel Islands, England, Isle of Man, Northern 

Ireland, Scotland.  

33
 Canada, Denmark, Ireland.  

34
 Also known as the Organisation for the Harmonization of Business Law in Africa (OHBLA), The 16 

signatories are Benin, Burkina Faso, Cameroon, the Central African Republic, the Comoros, Congo-Brazzaville, 

Cote d'Ivoire, Gabon, Guinea, Guinea Bissau, Equatorial Guinea, Mali, Niger, Senegal, Chad and Togo. It came 

into force in 1995. Under the treaty several Uniform Acts have been enacted in respect of general commercial 

law, debt collection, bankruptcy (which came into effect in 1999),and secured transactions. OHADA thus seeks 

to provide for the development of a rational and harmonized legal system throughout the OHADA region. For 

further information on the OHADA treaty see http://www.jurisint.org/ohada/pres/pres.00.en.html; Sharif A. 

Touray, “The OHADA Treaty: Recent Developments Will Spur African Investment and Project Financings” 

available at http://library.findlaw.com/1999/Jul/1/130357.html (accessed on 17 September 2011); Bob Wessels, 

Cross-Border Insolvency Law, (n 111) 52-53, Annex 30; Joanna A. Owusu-Ansah, “The OHADA Treaty In The 

Context of International Insolvency Law Developments”, 

http://www.iiiglobal.org/component/jdownloads/viewdownload/398/1555.html  

35
 A useful compilation of some 35 of these can be found in Bob Wessels, Cross-Border Insolvency Law : 

International Instruments and Commentary, (Kluwer Law International BV 2007).  
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and trade groupings. These partake in the advantage of diminishing conflict of guidelines 

issues and can focus in on guidelines and practices that have a run of the mill perception. 

Lately, different financial and capable bodies
36

 have similarly left upon various errands and 

studies interfacing with insolvency matters. Likewise, there has arisen an augmentation of 

commitment "standards", "rules", "extraordinary practice norms" and "thoughts".
37

 

These no inquiry underline globalization of business trade and raise overall experience with 

cross-line insolvency issues among trading assistants.
38

 The concealed result of the 

availability of these different instruments is that the Model Law could have become less huge 

as helping with offering responses for cross-line issues than at first imagined. Indeed, a part 

of these guidelines could exhibit more pertinent and less interfering, given the Model Law's 

authoritative cures particularly in respect of new strategies and new specialist mediation. 

Equivalent concerns furthermore sort out the reluctance conveyed by some Canadian 

obligation experts to Canada taking on the Model Law. They acknowledged that the 

Canadian and US obligation courts had proactively settled a fair working relationship to 

decide cross-line issues.  

2. Protocols  

Meanwhile, what has constantly emerged as one more appropriate response for unequivocal 

cross-line concerns is the usage of shows.  

Found straightforwardly following the Maxwell case, shows have become huge instruments 

for fitting the methods through an arrangement of "correspondence and coordination" among 

courts and gatherings 
39

 thusly, various shows have since been checked and these consolidate 

                                                      
36

 Organisations such as the Asian Development Bank, the World Bank, the IMF, the European Bank for 

Reconstruction and Development, UNCITRAL, UNIDROIT, the American Law Institute and IBA. The 

appearance of such bodies as UNCITRAL, INSOL, ALI, IBA and IMF has made it a global effort.  

37
 Bob Wessels and Ian Fletcher, Global Principles for Cooperation in International Insolvency Cases 

(iiiglobal.org). http://www.iiiglobal.org/component/jdownloads/viewdownload/36/5303.html.  

38
 Bob Wessels and Ian Fletcher, Global Principles for Cooperation in International Insolvency Cases 

(iiiglobal.org). http://www.iiiglobal.org/component/jdownloads/viewdownload/36/5303.html. These include the 

American Law Institute‟s Principles of Cooperation among the NAFTA Countries 2000 and its Guidelines 

Applicable to Court-to-Court Communications in Cross-Border Cases 2000,  

39
 Keith D. Yamauchi, “Should Reciprocity be a Part of the UNCITRAL Model Cross-Border Insolvency Law”, 

(2003) 16 Int Insol Rev 145 at 166.  
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the Lehman Brothers (2009), Bernard Madoff (2009).
40 The Lehman case

41
 included the 

bank's exercises for more than forty countries with 75 liquidation filings in nine countries six 

of which have not embraced the Model Law. It was settled with a cross-line chapter 11 show 

taking into account the Model Law. Various shows have been established on the Concordat 

and the ALI Court-to-Court Communication principles and the later European 

Communication and Cooperation Guidelines.
42 No matter what the availability of such 

overall drives as the Model Law and the EC Insolvency Regulations, there has every one of 

the reserves of being a creating tendency for utilizing cross-line plans when gone up against 

with "the complexities innate in the liquidation of a Lehman Brothers financial organizations 

firm or the modifying of a Nortel media correspondences business”.
43

 If sufficient overall 

plans can likewise be found in such off the cuff courses of action and relaxed work-out 

schedules and reconstructing of associations, there may be no pressing requirement for States 

to take on such limiting regulatory texts as the Model Law.
44

 

POSITION IN INDIA 

The ongoing guideline in India doesn't give authentic foundation to decide a matter associating with 

worldwide obligation. In India liquidation procedures are at this point regulated by a well-established 

goal that has separated the movement of time. The Provincial Insolvency Act 1920 and the Presidency 

Town Insolvency Act 1909, both are unquestionably outdated guidelines and seem, by all accounts, to 

be totally unfit to deal with the issues of Cross Border Insolvency, which is a thought that is close to 

10 years and a half old. 

                                                      
40

 Paul H Zumbro, “Cross-border Insolvencies and International Protocols – an Imperfect but Effective Tool”, 

(2010)11 Business Law International 158; Jamie Altman, “A Test Case in International Bankruptcy Protocols : 

The Lehman Brothers Insolvency”, (2011) 12 San Diego Int’l L.J. 463; Evan D Flashchen and Ronald J 

Silverman (n 136).  

41
 As listed by the International Insolvency Institute on its website at http://www.iiiglobal.org/gsearch.html. 

UNCITRAL has also provided a list of 36 protocols : Draft UNCITRAL Notes on cooperation, communication 

and coordination in cross- border insolvency proceedings, 2009, A/CN.9/WG.V/WP.86.  

42
 Cases are listed in the International Insolvency Institute website at http://www.iiiglobal.org/gsearch.html.  

43
 Rosalind Mason, “Cross-Border Insolvency and Legal Trans nationalisation”, (2012) 21 International 

Insolvency Review 85 at 107.  

44
 UNCITRAL in fact recommends the use of protocols (Model Law, Article 27). For more information on 

workouts and restructuring, see, for example, Jay Lawrence Westbrook, Charles D.Booth, Christoph G.Paulus & 

Harry Rajak, A Global View of Business Insolvency Systems, The World Bank, Washington DC, 2010, chapter 

5.  



www.ijlra.com 

l  2 I u    
 

 

 

 

Page | 16  
 

 

 

The Law Commission of India
45

 took up the change of these obligation guidelines on reference made 

to it by the public power. In the year 1964 the commission proposed an exhaustive Insolvency 

Legislation for India which was not circled back to by the public authority As far as the Companies 

Act, 1956 is concerned the new associations are overseen as unregistered and covered under the 

heading of the unregistered associations. It encounters shortcomings, in view of nonappearance of any 

courses of action overseeing new systems, new specialists and new judgment in India. 

In the year 1999, the Government of India set up a High Level Committee headed by Justice V.B. 

Balkrishna Eradi
46

, surrendered judge of the Supreme Court of India for overhauling the ongoing 

guidelines associating with chapter 11 and winding up of associations to get them tune with the 

overall practices in this area. One of the key ideas of the leading group of legal administrators was 

that the part VII of the Companies Act, 1956 should unite new impressive plans to take on the 

UNCITRAL Model Law and that the Model Law itself may be incorporated as schedule to the 

Companies Act, 1956 which will apply to all occasions of cross limit Insolvency. 

A couple of critical proposition of Eradi Committee, the Companies Act (second Amendment) Act 

2002 was passed anyway unfortunately this remedy has ignored to give any design to Cross Border 

Insolvency with affirmation of new ways. That is the very thing that from now on the continuous 

position is expecting a new association is taken in to liquidation outside India, its Indian business will 

be treated as discrete matter and will not be normally influenced with the exception of assuming an 

application is recorded under the watchful eye of Insolvency Court for wrapping up its branches in 

India. This issue can at any rate be settled through the contraption of Coordination and Cooperation 

between new courts given by the UNCTIRAL Model Law. 

Thusly the gathering of UNCITRAL Model guideline for Cross Border Insolvency issues will engage 

India to satisfy the necessities of the globalization of economy and to oversee overall chapter 11 on 

the world discussion. This will definitely steer Indian Law in the ongoing circumstance of obligation 

cases and make it suitable for dealing with the troubles arising out of globalization and growing 

joining of Indian economy with the world providence. 

 

 

                                                      
45

 26th Report on Insolvency laws which was submitted to law Minister in the year 1964 

 
46

 Eradi Committee submitted its report to the Prime Minister on 31st August 2000 
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Conclusion 

Obviously, the Model Law is a respectable procedural framework for the useful association 

of cross-line insolvencies. Obligation, in any case, requires the organization of substantially 

more multifaceted significant issues in various locale of the law and procedure in different 

wards. These seem to provide a couple of inborn issues with the affirmation of the Model 

Law, as indicated by the unassuming number of countries that have taken on the Model Law 

and the different way in and how much they have done thusly. This doesn't foretell well for 

its future as a persuading authoritative text for States to coordinate into their public 

guidelines. What's to drop before long holds for the Model Law, in the brilliance of various 

principles, shows, courses of action, rules and the viable headway of extraordinarily 

delegated shows, is to remain now another significant assistant in settling cross-line 

insolvencies without transforming into a restricting definitive text. All things considered, the 

Model Law doesn't radiate an impression of being prepared to outfit States with what they 

need or don't before long have or can't regardless wrangle for themselves. 

The globalization of trade and exchange has made overall pressure on nations to approve 

guidelines and outfit association that can oversee collection of Cross Border Insolvency 

issues. With no specific guideline for overseeing cross limit Insolvency, courts in India are 

yet to be prepared to deal with the bounty overall Insolvency issues. Such nonattendance can 

obstruct India's advancement to improve and upgrade its monetary status in an extraordinary 

manner. Lawful incorporation and devotion in overseeing money related viewpoints is just a 

trademark end to its monetary development. UNCITRAL Model Law on Cross Border 

Insolvency might perhaps give an entryway to India to set up its legitimate leader to oversee 

one such financial perspective Cross Border Insolvency by connecting with its courts to 

loosen up coordination to new courts and gather benefits out of the answering coordination.  

            


